Adopted: February 8, 2001 — As Amended

CONWAY PLANNING BOARD
MINUTES
JANUARY 11, 2001

A meeting of the Conway Planning Board was held on Thursday, January 11, 2001, beginning at 7:03 p.m.
at the Conway Town Office in Center Conway, NH. Those present were: Chair, Sheila Duane;
Selectmen’s Representative, Gary Webster; Vice Chair, Stacy Sand; Secretary, Conrad Briggs; John
Waterman; Robert deFeyter; Arthur Bergmann; Alternate, Martin Frank; Planning Director, Thomas Irving;
and Recording Secretary, Holly Meserve.

REVIEW AND ACCEPTANCE OF MINUTES

The Minutes of December 14, 2000 should be amended as follows: page 2, paragraph one, line 5, should
read, “...some opportunity if we are to meet the constitutional requirements.”. Mr. Briggs made a motion,
seconded by Mr. deFeyter, to approve the Minutes of December 14, 2000 as amended. Motion
unanimously carried.

PUBLIC HEARING — SEXUALLY ORIENTED BUSINESSES — ARTICLE 147-20

The public hearing was opened at 7:05 p.m. Ms. Duane asked for public comment; Carl Harmon asked if
there were any changes or additional protection from the last meeting. Mr. Irving answered in the negative.
Mr. Harmon stated that nobody wants to constrict this type of business in any particular area, but there is
one large area for the dumping ground. Ms. Sand stated that this is a photograph in time. Ms. Sand stated
that the reality is there is nothing to stop these types of businesses buying up lots on Route 16.

Ms. Sand stated that PSNH and the Kennett Company largely own the area available on the East Conway
Road. Ms. Sand stated that there is no access right now to any of that land either. Ms. Sand stated that
residential is protecting a narrow strip on Route 16. Mr. Harmon stated that we do not have any protection
from these types of businesses now. Mr. Irving stated that that is correct. Mr. Harmon asked if this
proposal would give protection to residences. Mr. Irving answered in the affirmative. The public hearing
was closed at 7:14 p.m.

Ms. Sand made a motion, seconded by Mr. Briggs, to post Article 147-20 as written to the warrant.
Mr. deFeyter stated that he is concerned with the ordinance as it stands now. Mr. deFeyter stated that it is
fairly flawed. Mr. deFeyter stated that this provides a snap shot in time and areas could open up that would
allow these types of businesses. Mr. deFeyter stated that it could also come up that there is no available
space and fail the constitutional test. Mr. deFeyter stated that it should be limited to the Industrial-2 district
because of the depth and it is the least likely place someone would want to put this.

Mr. Bergmann stated that he agrees with Mr. deFeyter and that we should go with last year’s proposal. Mr.
Webster stated that he doesn’t think we can go another year without protection. Ms. Sand stated that last
year’s proposal targeted one area, but Conway’s industrial area is not the same as other towns. Motion
carried with Mr. deFeyter and Mr. Bergmann voting in the negative.

PUBLIC HEARING — ARTICLE 147-12.2.A. - INDUSTRIAL-2 DISTRICT - PERMITTED USES

A public hearing was opened at 7:27 p.m. Ms. Duane asked for public comment; Tom Dewhurst asked to
reserve public comment until after the Board’s comments. Ms. Duane agreed. Ms. Duane asked for Board
comment; Mr. Bergmann stated that the Industrial zone was set up so there would be no more residences.
Mr. Bergmann asked why are we allowing a caretakers residence as there is a possibility of it being rented.
Mr. deFeyter submitted copies of the 1997 Planning Board minutes in regard to the industrial district and a
copy of the East Conway Road study to the Board.
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Ms. Duane asked for public comment; Mr. Dewhurst stated in 1997 this was not contemplated. The public
hearing was closed at 7:35 p.m. Mr. Briggs made a motion, seconded by Ms. Sand, to post Article 147-
12.2.A. as written to the warrant. Motion carried with Mr. deFeyter and Mr. Bergmann voting in
the negative.

PUBLIC HEARING — PETITIONED ARTICLE — ARTICLE 147-6- DEFINITION OF A SENIOR
HOUSING UNIT

A public hearing was opened at 7:37 p.m. Ms. Duane stated that we need more information on the federal
statutes regarding age discrimination. Ms. Duane asked for public comment; Gerald Farrington asked the
Board to approve the petition as we do not have this type of facility in the area. Stephen Hallett stated that
he cannot gain financing without a kitchen; they just don’t do that anymore. The public hearing was closed
at 7:49 p.m.

Mr. Briggs made a motion, seconded by Mr. Webster, to continue the public hearing for Article 147-
6, definition of a senior housing unit, until Tuesday, January 16, 2001 at 3:00 p.m. Motion carried
with Ms. Sand abstaining from voting.

RUSSELL AND LYNN KNOX — MINOR SITE PLAN REVIEW (1999 TAX MAP 246, PARCEL
15/0LD MAP 11, PARCEL 59-8) FILE #MR01-01

Shawn Bergeron of Bergeron Technical Services and Russell Knox appeared before the Board. Ms. Sand
made a motion, seconded by Mr. Bergmann, to accept the application of Russell and Lynn Knox for
a Minor Site Plan review as complete. Motion unanimously carried.

Mr. Bergeron stated that this site is the former Greener Image store and the owner would like to change it
to the Meredith-Conway Harley Davidson store. Mr. Bergeron stated that there are two areas the applicant
would like to enclose. Mr. Irving reviewed his staff report. Mr. deFeyter expressed concern on the
appearance of the back of the buildings facing Shaw’s Way. Ms. Duane polled the Board regarding how to
dress up the back of the buildings. The Board agreed that the applicant should plant trees that are agreeable
to the Town and paint the back of the buildings.

Ms. Duane read the waiver request for Article 123-21.G. Ms. Duane read the requirements to grant a
waiver. Ms. Sand made a motion, seconded by Mr. Briggs, to grant the waiver request for Article
123-21.G. Motion unanimously carried. Ms. Duane read a waiver request for Article 123-22.A. Ms.
Sand made a motion, seconded by Mr. Bergmann, to grant Article 123-22.A. Motion unanimously
carried. Ms. Duane read a waiver request for Article 123-28 and 131-67.C.8.(a). Mr. Briggs made a
motion, seconded by Ms. Sand, to grant the waiver request for Article 123-28 and 131-67.C.8.(a).
Motion unanimously carried.

Ms. Duane read a waiver request for Article 123-30.A.(2). Ms. Sand made a motion, seconded by Mr.
Briggs, to grant the waiver request for Article 123-30.A. Mr. Bergmann asked if the area between the
two buildings could be loamed and seeded. Mr. Bergeron answered in the affirmative. Motion carried
with Mr. deFeyter voting in the negative. Ms. Duane read a waiver request for Article 123-30.A.(3).
Ms. Sand made a motion, seconded by Mr. Bergmann, to grant the waiver request for Article 123-
30.A.(3). Millie Eastman, abutter, stated that she is concerned with snow being stored on her property. Mr.
Bergeron stated that the applicant is adding wheel stops, which will prevent storing snow on the abutter’s
property. Mr. Bergeron stated that most of the snow will have to be removed anyway. Motion
unanimously carried.

Ms. Duane read a waiver request for Article 123-30.D.(1). Mr. Bergmann made a motion, seconded Mr.
deFeyter, to continue the waiver request for Article 123-30.D.(1) until the applicant provides a
landscaping plan. Mr. Irving stated that the tree count change will not incorporate the Town land.

Motion carried with Ms. Duane and Ms. Sand voting in the negative and Mr. Waterman abstaining
from voting.
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Mr. deFeyter made a motion, seconded by Mr. Waterman, to postpone the waiver request for Article
123-30.D.(6). Ms. Sand stated that an abutter has a concern with this waiver and the Board should address
it this evening. Mr. deFeyter withdrew his motion and Mr. Waterman withdrew his second. Ms.
Duane read a waiver request for Article 123-30.D.(6). Ms. Sand stated that she is concerned with the
northern most tree. Ms. Eastman stated that she was concerned with a tree blocking her sign. After a brief
discussion, Mr. Bergmann made a motion, seconded by Mr. Webster, to grant the waiver request for
Article 123-30.D.(6). Motion carried with Mr. Waterman and Mr. deFeyter voting in the negative.

Ms. Duane read a waiver request for Article 123-30.D.(8). Ms. Sand made a motion, seconded by Mr.
Briggs, to grant the waiver request for Article 123-30.D.(8). Ms. Sand stated that the northerly tree will
hinder traffic. Mr. Bergmann stated that the applicant should put the street trees in the proper location as
long as it does not interfere with the traffic. Ms. Duane polled the Board to require two or three street trees.
Mr. Bergmann answered three street trees. Mr. deFeyter, Mr. Waterman, Ms. Sand, Ms. Duane, Mr.
Briggs, Mr. Webster and Mr. Frank all agreed to two trees and an alternate.

Ms. Sand asked if the applicant would amend the waiver request to allow two street trees and an alternate.
Mr. Bergeron stated that the applicant is comfortable with amending the waiver request. The motion was
withdraw. Ms. Duane read a waiver request for Article 123-40.2.C. The Board agreed that the waiver
request should be rewritten. Ms. Duane asked for public comment; there was none. Mr. Briggs made a
motion, seconded by Ms. Sand, to continue the minor site plan review for Russell and Lynn Knox
until January 25, 2001. Motion unanimously carried.

ALVIN MILLER - CONCURRENT FULL SITE PLAND AND SUBDIVISION REVIEW (1999
TAX MAP 214, PARCEL 79/0LD TAX MAP 19, PARCEL 75) FILE #FR00-01 AND S01-01

The applicant withdrew the application. The Board continued with a conceptual review of the proposed
project.

MOUNTAIN RIVER VILLAGE CONDOMINIUMS — CONCEPTUAL REVIEW (1999 TAX MAP
265, PARCEL 151.003/0LD TAX MAP 44, PARCEL 1A-3)

Shawn Bergeron of Bergeron Technical Services and Dick Goss, applicant, appeared before the Board for a
conceptual review of the proposed project.

Meeting adjourned at 11:05 p.m.

Respectfully Submitted,

Holly L. Meserve
Recording Secretary
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Public Hegring: December 14, 2000
Public Hearing: January 13, 2001

Proposed amendment to insert an additional provision and renumber the
existing §147-20 and subsequent sections accordingly:

147-20 Sexually Oriented Businesses

A. Purpose and Intent. It is the purpose of this ordinance to establish reasonable and uniform
regulations to prevent the concentratior of sexually. orignted businesses within the Town of
Conway; and, it is the intent tc promote the heaith, safety and generel welfare of the citizens of the
Town of Conway; and, it is the intent of this article that ths regulations bz utilized to prevent
problems of blight and deterioration which accompany and are brought about by the concentration
of sexually oriented businesses; and, the provisions of this amendment have neither the purpose
nor the effect of imposing limitation or restriction on the context of any communicative materials,
including sexuzlly oriented materials; and, i is not the intent nor effect of this ordinance o resirict
or deny accass by adults to sexually oriented materials proiected by the First Amendment, or to
deny access by the distributors and exhibitors of sexually oriented entertainment to their intended
market; and, neither is it the intent nor the effect of this ordinance to condone or legitimize the
distribution of obscene material.

B. Restrictions. Sexuzlly oriented businesses shall only be permitted in the business distnicts.
Sexually oriented businesses shall not be permitted within one thovsand (1000) feet of a church or
place of worship, parish house or convent, a publie, parochial or private schoel,  state approved
day care center, residence, any establishment in which minors constitute more than fifty (50)
percent of the patrons, a public park, or recreation center or another sexually ariented business.

C. Measure of Distance. The measure of distance between any sexually oriented business and other
nemed point of reference shail be measured ir a straight line from the nearest part of the structure
in which a any sexually orienied busingss is proposed o SXisis 0 the nearest propery poundary
line of the Iot containing any other named point of refeence.

D. Site plan approval by the Conway Planning Board shall be a prerecuisite for the establishment ofa
sexually oriented business. The Planning Board may impose reasonable restrictions relative to
buffers, outdoor lighting, signs, parking, egress and ingress, pedestrian movement, landscaping,
building aesthetics and measures to insure that displays of merchandise conform with NH RSA
571-B.

. E. Violation of the provisions cf this ordinancs s declarzd to be a public auisance per se, which shall
be abated by the Town of Conway by way of civil abatement procedures.

F. Nothing in this ordinance is intended 1o authorize, legalize or permit the establishment, operation
or maintenance of ary business. buiiding or use which violztes any Tews of Conway ordinance or
statuie of the Stare of New Hampshire regarding publiz nuisance, sexual conduct, lewdness, or
obscene or harmful matter or the exhibition or public dispiay thereof.

G. If any section, subsection, sentence clause, phrase or any portion of this ordinance is for any
reason held invalid or unconstitutionat by the final decision of a courr of competent jurisdiction,
such dezision shall not effect the validity of the remaining porticns of this ordinarce. The Town
of Conway hereby declares that iz would have adopzed this ordinance and gach saction. suasection,
sentence, clause, phrase or portion thereof irrespective of the fact thas any one o7 more section,

subsection, sentancs. clause, phrase of poition thereof b2 Jdeciared invalld of ungonsiitusional.

@\r\/\)tn '/b‘;{\\.ﬁ\,

WTom_irving\c-drive\lrving\ZO\amendments\147-20.doc
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JOHN LISNIK, JR.
MEMORANDUM
TO: Tom Irving, Town Planner
FROM:  Peter J. Malia, Jr., EsquirQ\\I“* |
DATE: January 10, 2001
RE: Amendments to Zoning for Warrant

Peter Hastings has already provided you with his comments regarding amendments 1 through
6. I would suggest that you consider a clerical change to Amendment #1. As it currently reads,
Amendment #1 proposes two separate definitions regarding sexually oriented businesses to Section
147-6. They would not fall in alphabetical order. I would suggest incorporating the first definition
(establishment of) into the sexually oriented business definition, by separating the sexually oriented
business definition into Sections A (defined) and B (establishment).

You had asked about Contract Zoning. I do not think that the senior housing units definition
constitutes Contract Zoning. Contract Zoning involves the rezoning of a property toa less restrictive
zoning classification subject to an agreement by a property owner to observe certain specified
limitations on the uses and physical development of the property that other properties in the zone are
not required to observe. Contract Zoning is most often used in dealing with property located ina
more restrictive zone, but on the borderline of a less restrictive zone. Here, there is no contract, or
agreement, on behalf of any property owner to observe any specified limitations on the uses and
physical development of his/her property that other properties in the zone are not required to observe.

Finally, regarding the wording for the warrant for these amendments, I spoke with Mike King

about that, and he said that he will take these amendments from the Planning Board and puts them
into the proper wording for the warrant.

Conway.memos.irving.amendments
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MEMORANDUM
VIA FAX AND MAIL

TO: Thomas irving, Town Planncr

FROM: Peter J. Malia, Jr., EsquirQ\I\ -
DATE: December 13, 2000
RE: Zoning Amendment Regurding Sexually Oricnted Businesses

Following are my proposed changes to the Ordinance which you faxed to my attention. A
we discussad, T would suggest making sexvally oricated businesses a sepasate and distinet section
of the Ordinance, at Section 147-20.

To answer the questions on your cover shedt. it is legal to restrict such uses to just the
{lighway Commercial and Village Commeruial Districts. Whether the proposed regulation provides
a reasanable ppportunity for the estublishment of u sexuully ariented business depends upoi the
availability of areas within the Town for such use, A Town may limit the location of adult business
to certajn areas, which are no clower than a cerlain number of fect from certuin pointy of reference
such as churches, schuols and residential arcas, a {ong us the Town does not ¢ffectively deny adull
busincss owners a reasonable opportunity Lo open and operate one in the Town. If in fact the
restrictions effectively sliminate all percels of lard within the Town from such use, then in my
opinion the restriction would be overly restrictive and unconstitwtional. T the only way lor an adult
husiness owner 1o open his or her business would be 1o subdivide a lerger wract of land, then that
restriction. ib my opinion, would not withstand a constitutional challenge.

sees can have preater buffer distances imposed

Finaily, you inguired as to whether such busine
The answer is only if @ substantial

npon them in one Zone as cumpared o apother zong.
povernmental interest is served.

T apeny nemos.iodng ety prientz businesies

BESE SE6E Z0Z 21440 Me| sburjsey DO:TT 00-E1-220



PETITION FOR ZONING AMENDMENT

The undersigned, being twenty-five (25) or more registered voters in the Town of
Conway, New Hampshire, hereby petition pursuant to the provisions of RSA 675:4 that
the following article to amend the Conway Zoning Ordinance be submitted to the voters
of the Town of Conway at the annual meeting to be held in March 2001.

1. Adopt New Definition Chapter 147, Zoning Ordinance:

“SENIOR HOUSING UNIT”

A dwelling, or portion thereof capable of providing living quarters limited to two (2)
adults per unit, having a minimum age of sixty two (62) years old. Said dwelling unit(s)
must be within a single building having at least twenty-five (25) overall separate units
under the same roof. Said building must provide for a commercial kitchen and common
dining facility as a minimum. Said “SENIOR HOUSING UNITS” shall be exempt from
provisions under the existing definition of “Residential Unit”, which define a unit as
providing a kitchen. “SENIOR HOUSING UNITS” within such an aforementioned age
restricted “Retirement Housing Complex”, shall be allowed to have separate individual
kitchens. For density purposes the overall building housing all said individual dwelling
units within said building, under the same roof will be considered one unit.

AN L v ie/or [ a0 M.
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Memo

To: Holly Meserve, Project Manag
From: Earl Sires, Town Manager %

cC: Board of Selectmen
Date: 12/13/00
Re: Petition for zoning amendment to adopt a new definition of “Senior Housing Units”

Attached is a zoning amendment petition received by the Board of Selectmen. As per state
statute, the Board has forwarded this to the Planning Board. Please see that this is scheduled
for consideration by the Planning Board. Also attached is a memo from Town Counsel outlining
required procedures. Thank you
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MEMORANDUM
(Via Fax and Mail)
TO: Earl Sires, Town Manager
cc: - ‘Thomas Irving, Town Planner
FROM: Peter J. Malia, Jr., EsquireW\
DATE.: December 11, 2000
RE: Petition for Zoning Amendment-Senior Housing Unit Definition

I have reviewed the definition of Senior Housing Unit proposed to be added to Chapter 147
of the Zoning Ordinance by petition of 25 or more registered voters in the Town. Although notin
correct warrant article form, it is reasonably clear so that the intent of the article can be ascertained

by the voters, and therefore it should be placed on the baliot.

The procedure to place this petition on the ballot is as follows. The petition must be
submitted to the Board of Selectmen during the period between November 13 and December 13,
2000 (between 120 and 90 days prior to the annual Town Meeting). The law then requires the
Selectmen to “submit the petition to the Planning Board in a timely manner.”

The Planning Board, at its first regular meeting following the December 13, 2000 deadline,
must set the date for a public hearing for each petitioned amendment which is received, and must
hold a public hearing on each petitioned amendment. Notice of this public hearing must be the same
as set forth in RSA 675:7, which requires notice of each public hearing to be published in a paper
of general circulation in the municipality and be posted in at least two public places at least ten (10)
calendar days before the hearing. The full text of the proposed amendment does not need to be
included in the notice, but an adequate statement describing the proposal and designating the place
where the proposal is on file for public inspection (the Town Clerk’s office) must be stated in the

notice.

At the public hearing, the Planning Board may include editorial revisions and textual
modifications to the final form of the amendment, so long as not substantively altered by the Board.
The Planning Board should forward to the Town Clerk all proposed amendments to the Zoning
Ordinance, Historic District Ordinance, or Building Code not later than January 9, 2001 (the fifth
Tuesday before the annual meeting). A notation on the ballot must state the Planning Board’s

approval or disapproval.

Conway memos.sires.senior housing



- PETITION FOR ZONING AMENDMENT

The undersigned, being twenty-five (25) or more registered voters in the Town of
Conway, New Hampshire, hereby petition pursuant to the provisions of RSA 675:4 that
the following article to amend the Conway Zoning Ordinance be submitted to the voters
of the Town of Conway at the annual meeting to be held in March 2001,

1. Adopt New Definition Chapter 147, Zoning Ordinance:

“SENIOR HOUSING UNIT”

A dwelling, or portion thereof capable of providing living quarters limited to two (2)
adults per unit, having a minimum age of sixty two (62) years old. Said dwelling unit(s)
must be within a single building having at least twenty-five (25) overall separate units
under the same roof. Said building must provide for a commercial kitchen and common
dining facility as a minimum. Said “SENIOR HOUSING UNITS” shall be exempt from
provisions under the existing definition of “Residential Unit”, which define a unit as
providing a kitchen. “SENIOR HOUSING UNITS” within such an aforementioned age
restricted “Retirement Housing Complex”, shall be allowed to have separate individual
kitchens. For density purposes the overall building housing all said individual dwelling
units within said building, under the same roof will be considered one unit.
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HASTINGS LAW OFFICE, P.A.

ATTORNEYS AND COUNSELLORS AT LAW

71 MAIN STREET

DAVID R HASTINGS 1847-1896 P.O. BOX 290
EDWARD E. HASTINGS 1879-153¢ FRYEBURG ME 04037-0290 TELEPHONE: (207)935-206%
HUGH W, HASTINGS 1514-1967 EAX: (207)835-3939

E-MaIL: hle@landmarknet.nel

DAVID R. HASTINGS Il
PETER G. HASTINGS
DAVID R. HASTINGS 1ll
PETER J. MALIA, JR.
JOHN LISNIK, JR.

January 10, 2001

Via: Facsimile and U.S. Maii

Tom Irving, Town Planner

Town of Conway
P.O. Box 70
Center Conway, NH 03813

Re: Petition Zoning Article on Senior Housing Unit
Dear Tom:

You have asked me to review the petitioned article dealing with senior housing units.
There is a proposal to amend the definition section of the ordinance so that a senior housing
unit would allow multi-residences on a small lot (minimum size lot possibly) so long as the
building exterior met the requirements of setback and other site plan review conditions.
Furthermore, an existing building whether or not meeting site plan requirements would, as far
as setback, be permitted to create multi-residential units. The only condition imposed is that
the residents in each unit shall not exceed two and shall have a minimum age of 62 years.

I am concerned regarding this article as proposed for the following reasons:

1. The Town Zoning Ordinance basically is intended to control use of land rather
than type of individuals occupying the same. A primary State and Federal
‘requirement is that there shall be no discrimination of individuals based on age,
sex, race, creed or color. It seems appropriate that while the developer may
impose restrictions on individuals who may use the premises, it is not within
the powers of a town to so regulate individual’s use. As an example, I do not
believe that you could have a Town park that could only be used by people 62
years of age or older. The fact that this is a private development does not
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Tom Irving, Town Planner Page 2 January 10, 2001

insure the legality of a Town regulation imposed upon the property. Therefore,
it is my opinion that an age limitation is clearly discriminatory and either
would be invalid or would permit any other development regardless of age, to
be developed in the same manner in the Town.

This proposal effectively alters the density requirements for a particular class
of citizens inasmuch as the area involved for a minimum lot size is only
controlled by the possible parking issues and size of the structure that could be
put on the premises. The units within the structure, which are not to be
counted as a separate unit, could be of very small size perhaps as little as 300
or 400 square feet, and thus a building of 4,000 or 5,000 square feet could
perhaps contain 10 or more units. This would substantially enhance the density
of use of the lot. Again, as it is limited to a particular class of citizens, I do not
understand that this would meet the nondiscriminatory test on usage. The
Town Zoning Ordinance would be held to a much higher standard on review
if it were to deal with a particular class of individuals such as proposed. This
is contrary to General Zoning Ordinances that apply to all individuals and thus
meet the constitutional test so that a lower standard on review is required by
the Court. Again, I doubt that for this reason the ordinance would stand up to
constitutional review.

For the above reasons, I do not believe it is in the best interest of the Town to adopt
this definition on the basis that it clearly would establish potential litigation by those
developers excluded from the class and could have unintended consequence to the other
provisions of the existing Zoning Ordinance regarding density.

If you have any further questions regarding any of this, please feel free to contact me.

PGH/jpm

towncanway/planbd/Hr irving 011001
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TOWN OF CONWAY

Yankee
Settlements

Senigr Resaurce Developers LLP

Gracious New England Living

Mr. Thomas B. Trving

Planning Director

Town Of Conway

P.0. Box 70

Center Conway, NH 03813
Jarmuary 12, 2001

Sent Via Fax and 1% Class mail this Date to above and Copics below to Town Atlorney
Directly.

Dear Tom,

As a result of the Pubic Hearing of Thursday, January 11, 2001, and the Memorandum
from Conway Town Counsel together with your request for me to respond to his
concerns, please find the following, all said legislation stems from the “Housing For
Older Persons Act of 19957,

« Federal Law, by means of the “Fair Housing Amendments Act of 1988
specifically cnables Municipalities, together with developers as well as other
groups to diseriminate for “All residents of 2 housing development to be deed
restricted to persons 62 or older”, 've enclosed the section a of; Public Health
And Welfare 42 USCS / 3605. Please note section 3607.(2)(B).

The only change to this was legislation as it relates to deed restricted persons 55+ in age,
as entered into law as H.R. 660 on 12/28/95. This revision eliminates the requirement that
55 and older housing provide significant facilities and services for its residents, in
essence reducing the service aspect as i relates to such developments,

With respect to restricting and ot cstablishing the numbers of units within a building this
is clearly within the power of any town. We've teviewed this today with Amziah W.
Craig, Director of Fair Housing Enforcoment Division of U.S. Dept. of HUD, at Office of
Fair Housing and Equal Opportunity at Thomas P. O’Neill, Jr. Federal Building, 10
Causeway Strect, Boston Massachusetts. Please feel free to contact them directly. We
have also spoke to the New Hampshire Attorney Generals Office, as it relates to number
of unit restrictions within a development. They also support and state that nothing
prohibits a municipality to set limits on the amount of units within a building, taking into
account other considerations such as building codes etc...

We run into such municipality-imposed limits on a regular basis, and can provide

samples to the board if you so desire. The main reason to establish a limit above a
threshold of about 15 units is to insure that the project is truly a “Retircment

PO Box 172 * Ngﬂh Hampwn, NH 03862 - tol: 207-324-0452 ¢ ._fhx?lﬂ?-wﬂﬂﬁﬁl
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Development”, and not a means for someone to try and slip in the back door and get more
units when the development really isn’t “retiremnent friendly”.

I’'m hopeful that this information is helpful, if T can provide you any further information
prior to the continuation of our public hearing scheduled for 12/17/2001 at 3:00 PM;
please do not hesitate to ask me. Please call me directly at (207)-363-0358, my fax
rumber is (207)-351-1381, my cell number is {603)-661-9723,

Amgziah W. Craig, from HUD was going to mail me additional sets of the formal full
laws, [ will give them to you and have a set for the Town Attorney on Wednesday, so
they are available for your reference and use in the furure,

Managing Partner NCRV, [.LC

CC: Peter Hastings and Peter Malia via Fax This date
Enc: Materials on Laws

i ¥ 4
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Fair HoOUsING

preferenue 16 its merbers

oider per gnit: and

uny seurt of com

Amendments:

added wubsee. (D).
Other praviziens

wngder ractien SONBYLY of the Fair

Nunprofl 0rganization was net exzmpl unded <2 USCE
$ 3607 as evligious OTEABLZRYUON O privite clud, wherne
although Cathohe Chaich approved of organizaion of
wumimer bungnlaws gxd penoiicd religious servicss oan
premises, there win no fermal or legal relationshi wish
Chyrch, and whers private slub exempiion 3id net appiy 1o
sale of Burguinws But only exespied ronral Of occaparey
aflocgings. Unied States v Celumbpas Country Club (139
CAY Pay vy Fid 477

yprelased oeeupanis living in hemes zened (3 nogls fami.
liay did most vhulute FHA, sites ardinanece fell within <tats.
tory exemplion uacer 47 LUSCS § 3007IT) permuting
rasmabke masimum eccupancy revrclons that apply
squally 10 ali accunints, naotwiihstanding claim that andi-
rance wps untanoneble Jovduse 1 bad disparais impaci ¢n
handignppsd inddividuais. Ethoit v Athens ([96). CAll Gas
Gl Fig 973,

Although schdivision homeawners gssclation was eli-
gible fiar older peiains’ Cem jon under 42 USCS § JeUT,

peiaton i) ot satisfy palcie 2l peocedure prevg aof
ogtatwiary test Tor eaeninion, WhErE assocition had nel
instured age-veFACALnN primscures = idencing intenl 4@
provide housing fr pecwens 35 years of age aid vider prive
W IAKing AGHAR againeg yousgo homeowiers wih zhil
eron, rule aguinst residency by Thoee unclir 26 vears of upe
Wi nul Sufisen bass twogasily subdisseon o dlder
persans exemplion, saavcation beard failed fo devaliip
cradshlu process far enfnecing hylown, and sevreury ol -
SOciting fesnfed tnul she did ot beliews thar nder 53
restrichion byluw gmendment wae anforcenhle. and zaocia
fow Jid nar enforce sl Miussar: v Mauslands Section § &

Crdinoowe reslrictilg fe & €10 maximum number aff

42 USCS § 3607

ammnereial parpose, from limmting the vental 07 Geeupancy uof saeh Bndgings [0 ity meabers e rom giving

(KL} Mothing in thig title limits the apphieahiiity of any rewsonablu lowal, State. or Fedzral vesirictions
regarding the maximuim numires nf accupanty permitted b necupy o dwelling. Nor docs any provisicn
in this ttle reparding Familial stutus apply with respect 16 huasing tor glder persons.

{2} As used wn [hix section, “houstng for older persons™ means haneing—
(A} provided under any St v Federal program that the Seeretary determings is speclleally
designee and operated 1G assist eklecly persons (us defined in the State or Federn! program); or

F e

(B meended far, and solcly occupicd By, persous 62 yesnt of age or oller: or €2
(C] intended s operated for cUtupancy by at feast onc persun $5 yeurs of age or oider per unit.
In cetermining whether housing yualifies as housing for vller pertaes ander thix subsection. Lhe
Secretury shalt develop regulations which require at least the following fuctors:
{i) the existence of significant Taciiities and services specifically devigned to meet the physical or
souiak needs of alder persons, ot (f the pruvision of such faciticies and services iy nol prochicable,
that such MOAING 18 Tecessary W amvide important houstng cppartusiries for alder peranns; 2nd
{11y that at least BU percert of the anits are teupisd by ar leasr one persna 55 years of age er

{iti} the peblication of. and zdhereace to, policics and provedures which demonsirate an inten
by rhe owner or munger o provide housing fur persons 55 years of age or alder.
{3) Housing shall not fuil to mes! the requirsments for housing fior older persnng by reason af:
{A} persons residing in sueh housing s of the date of erctmany of this Act who do nat mest the
age requirsments of subsections (2(B) o (€): Provided, That new cetupuants of such housing meet
the age requirements of subsectioas (2XEB) or (C) or
{B) unoceupied units: Provided, Thar such units are raservad for gecupaney By persans who et
the age requirements of subsections (2KB) or (C).
(4) Nathing in this title prohsbiis eonduct aguinst a perton Beabes quch person has been canvicted by
ent rurisdivtion of Lhe illegal manufacture or distribution of & controlled substance
as defined in section 102 of the Contralled Substances Act (21 U.E.L 80200,
{(As amended Sept. 13, 1985, P. L. 100-430, § &) 102 Szat. 1623,

HINTORY; ANCILLARY LAWS AND DIRICTTIVES

1968, Act Sepl. 13, 199Y (effasrive on the 1KCth day beginning aftes enaciment. 3 provided by § L3(a) of
such Act, which sppears &s 27 USUS § 1601 nuta) denipuaced 1hkr existing provisions as subsec. (ah and

Reguhiions ciarifyng the tesm “houstng for clder persons™. Azl e, 2B, 199I 0, L. 102530, Title IX,
Subtitle A. § 919, 10n Stz 343, provida “The Secretary of Housing and 1'rhan Devalopmen! shall, s
jatar than %0 days wfter the Jdate of the enagtment 0

F this Agr, make rules defining what sre ‘significant
Facilitics zncd acrvicss sspeiaily dﬁimd 0 mest b

he physical or socul newds of ulder peesons’ Teyuired
sing Aot [subsec. (RI(T) af this section] to meet the defliitien af
the Lerm “huwdiog (30 dder persans’ in such seciwn.”™

(NTERPRETIVE NOTES AND DREISTONS

1 C;‘_'jc Ass'n (1893, CAVI Fla) 3 TMd 1472, 7 FLW Ted
C 87

For purpemes of 42 USCS § 1604 action ulbeying dis-
crimination on basis ab Fuemidizl stalus after trailer park
pwaers r2fizer rentaly anc aales to perona with childeen
and ts younp adulls, “oldur persom”  essmphion in
§ IMITNNZHLDY wan atfimtative defense und coukd Dot e
bowin fur chidlenge (o slunding of Pluialify, angd erideneas
wax naflican! Lo rewt Volder persits’ exemphion, swhes
anly 759 percent of anily were occupied by oider peraona,
Hiwoker + Wenthers (1893, CA 6 Dhia) 990 F2d 913, 25 ER
Sarv Ml WEY.

Mobile hame pack operatars ar: nat stltkd o 42 USCS
§ J50T(BYY} examption from generu! prohibitien of i
crimination an keas of [amink slalis, where operalors”
rulés prombl fesuence by childre in ther musile home
purhon, batuus aperatis failed te poove thet thar peiks (1)
prenade “aagnibeans Tacilites and servies specifically de-
signed 1o meet physical or sociak needs of o'der persons. of
123 that it 13 net practiza®le, due 10 high ct or atherwie,
fca' them to pravids such frcilities anil servigas. 3'ark Flace
Honie Brokzrs » P K Mohile Home fark (1991, KD Dhect
773 ¥ Supp Lh.

Hieenwnees sl small childacd bose chaldenge (o -
deztial susdivimion reArristion baesing children under 16
venrs of nge fram rasicling in cummueily. whare uge verili-
carun procedurs verdicd that oves 94 pereent of hreses in
community had ut least ane residant wha wax aver 55 years
of 3ge, nsweintion demonnieuted AUMersus Programs anid
fagikiliey duargned Ko elderiy. winl pampegy wnad enfoccenienst
af pluws aliowsd ient @ provids hoeusing fac older
persons, hogaues COMMURITY quakifes s Choesing loe nlder
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HUD Home Page: Fair Housling--It's Your Right

O Public and common areas must ba accessible to persons with disabilitics
[ Doors and hallways must be wide enough for wheelchairs
O All gnits must have:

O An accessibie route into and through the unit

C Accessible light switches, clectrical outlets, themostats and other environmental controls
C Reinforecd bathroom walls to allow later installation of grab bars and

O Kitehens and bathrooms that can be used by people in wheelchairs.

If & building with four or more units has no elevator and will be ready for first occupancy after March 13, 1951,
these standards apply to ground floor units.

These requircments for new buildings do not replace any more stringent standards in State or local law.

Housing Opportunities For Families

Unless a building or community qualifics as housing for older persons, it may not discriminate based on familial
status. That is, it may not discriminate against families in which one or more children under 18 live with:

O A parent
O A person who has legal custody of the child or children o
O The designee of the parent or legal custodian, with the parent o custodian's written permisaion.

Familial status protection also applies to pregnant women and anyone sccuring leqal custody of a child under 18.
Exemption: Housing for older persons is exempt from the prohibition against familial status digcrimination if:

8 The HUD Secratary has determined that it is specifically designed for and occupied by clderty persons under
a Federal, State or local government program or

® It is occupied solcly by persons who are 62 or older or

® [t houses at least one person who is 55 or older in at least 80 percent of the oceupicd units; has significant
services and facilities for older persons; and adheres to a published policy staternent that demonstrates an
intent to house persons who are 55 or otder. The requirement for significant services and facilitics is warved if
providing them is not practicable and ths housing is necessary to provide important housing opportunities for
older persons,

A transition period permits residents on or before September 13, 1988, to continue living in the housing, regardless
of their age. without interfering with the exemption.

If You Think Your Rights Have Been Violated

HUD is ready to help with any problem ot housing discrimination. If you think your rights have been violated, you
may fill out 2 Housing Discrimination Complaint form (which will be available for downloading soon!), write HUD
a letter, or telephone the HUD Hetline. You have one year after an alleged violation to file a complaint with HUD,
but you should filc it as soon as possible.

What to Tell HUD:

Your name and address

The name and address ot the person your complaint is against (the respondent)

The address or other identification ot the housing involved

A short description ot the alleged violation (the ¢vent that caused you to belicve your rights werc violated)
The date(s) ot the alleged violation

{3109
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MEMORANDUM
V1A FAX AND MAIL

10 Thomas Irving, Town Planaer

FROM:; Peter 3. Maliy, Jr., Iisquire%f\

DATE: Januvary 15, 2001
RE: Petitioned Zoning Article on Scnior Housing Unit

[ have reviewed the letter to yourself from Stephen Hallctt of NCRV, LLC, regarding the
constilutionality of the proposed definition for “Genior Houstng Unit.” Thave also reviowed the
documenis provided with thal letter, and tescarched the constitutionality issue in both Fedcral and
S:ate law.

As a rosult, T am not in a peosition to alter or amend our concorus regarding the
constitulionality of this proposed warant article as set forth in the letter from: Peter llastings to
yourself dated January 10, 2001. Please call me if vou wish to discuss this Muether.

Furthermore, you had inquired as to whether the Town was cbligated w place this Article,
the constitutionality of which i in quesiion, on the ballot. In my opinion, having besn properly
petitioned, the Town coeshave an obligation w place this Article on the ballot despile the questions
surrounding its legality.
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Jan-15-01 lb:0z2 Hastings law UTT I1Ce U Db oSIad Ll S I S

HASTINGS LAW QFFICE, P.A.
P.0. BOX 295 - 71 MAIN STREET
FRYEBURG, ME 04037

Phone: 207/935-2001 Fax Number: 1-(207) 935-393%
F 'CR SHEE

DATE: January 13, 2001

TO: Thomas Irving FAX NOQ. 1-003-447-1348

FROM: cter J. Malia, Jr., Fsq.

HASTINGS LAW OFFICE, P A
.0, Box 290 - 71 Main Suect
Frychurg, Maine 04037
Tele: 1{207) 935-2001
RE: Petitioned Zoning Article on Serior Housing Unit

Hard copy ta follow: E’f

Including this cover page, we are ransmitting 2 pages.

COMMENTS:

If transmission is incomplete, pleasc call 1-(207) 935-2061 and ask for assistance,
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This message is itended only for the use of the individual or entity o which it is addressed and may

contain infornmtion that is privileged, confidential und exempt from disclosure under applicable luw, 17the
reader of this message is not the intendad recipiont or the cmployes or agent responsibie for delivering the
message to the intended recipicat, you aze hereby notificd thai any dissamination, distrivution or cupying of
(his communicution is strietly prohibited, [fyou have reevived this message in cmor please natify us
irmmediately by telephone and return the arigival messaye o us at the ahave azddress via the TS, Postul

Service. Thank you.
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’ Public Hearing: December 14, 2000
Public Hearing: January 11, 2000

Proposed Amendment to §147-12.2

147-12.2. Industrial-2 District,

A. Permitted Uses. Any lot may be used for any uses permiited in the
Business District, but exciuding residential dwelling, residential uses,
hotels, motels, facilities, or retail stores with interior gross floor sales area
over 5,000 sq. Ft. in size. One Caretakers residence shall be permitted as
accessory to a non-residential use. Residential dwellings and residential
uses are permitted in the Whitelaw Subdivision, as shown on 1997 Tax
Map 5-10, Lots 12-39-1 through 12-39-32.



PETITION FOR ZONING AMENDMENT

The undersigned, being twenty-five (25) or more registered voters in the Town of
Conway, New Hampshire, hereby petition pursuant to the provisions of RSA 675:4 that
the following article to amend the Conway Zoning Ordinance be submitted to the voters
of the Town of Conway at the annual meeting to be held in March 2001.

I. Adopt New Definition Chapter 147, Zoning Ordinance:

“SENIOR HOUSING UNIT”

A dwelling, or portion thereof capable of providing living quarters limited to two (2)
adults per unit, having a minimum age of sixty two (62) years old. Said dwelling unit(s) .
must be within a single building having at least twenty-five (25) overall separate units
under the same roof. Said building must provide for a commercial kitchen and common
dining facility as 2 minimum. Said “SENIOR HOUSING UNITS” shall be exempt from
provisions under the existing definition of “Residential Unit”, which define a unit as
providing a kitchen. “SENIOR HOUSING UNITS” within such an aforementioned age
restricted “Retirement Housing Complex”, shall be allowed to have separate individual
kitchens. For density purposes the overall building housing all said individual dwelling
units within said building, under the same roof will be considered one unit.
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